IN THE SUPREME COURT ACTION NO. CL - 48/02
TURKS & CAICOS ISLANDS
BETWLLEN:
STANDARD STAR INSURANCE COMPANY LIMITED
Plaintiff
-and -
. WILLIAM McCOLLUM
2. ANDREW NEWILANDS
3. RASHID BODHANYA
4. APOLLO NOMINEES LIMITED
Defendants

Mo Cartos Simons QC Tor the plainutt: and
Mr Martun Green Tov the first and sceond detendants.

JUDGMENT

o This matter comes before me on appeal from a decision of the learned Registrar, My
Fraser Hhrst. made on the plamtifT s apphicavon for summary judgment pursuant 1o Ord 14
ot the Cinal Rules 2000. giving the hirst and second defendants unconditional leave o
defend. By virtue of Ord 58, and the English practice thereunder as noted in the Supreme
Court Practice {1999 ed.) at 58/1°3. such an appeal s by way ot an actual rehearing. and so

Fdo not need w consider the learned Registrar's reasons.,

Fhe plaiut?s apphcation was for summary judgment against the st second and
fourth defendants. However. at the hearing it was said that the plamuift had come to an
arrangement with the fourth defendant. and that part of the selict was notacuvely pursuced
It is notorious that the whereabouts ol the 3" defendant (- Bodhanya’) are uninown. and he

has not appeared 1 this action.

3. The plamudf™s claim against the first and second defendants (from now on “the
defendants™) ts (or declarations the etlect of which would be that the plainnft s entitled
outright to certain shares in cight named compantes: for an inquiry as o damages on

account of the defendants having put certain of those companies mto hquidation: and tor



an account of dividends and other profits arising from the said shares. There 1s un
alternative claim that the delendants™ defence be struck out as disclosing no reasonable

arounds of defence cte.

4. The statement of clainy asserts that in 1995 1997 Boadhanya misappropriated large
sums of money from the plaintitf and certain associated companies: that this was
discovered: and that Bodhanya pledged certain shares 1o the plamufts. and procured the
detendants 1o pledge other shares. as an inducement to obtain time to repay the missing
money. The plaintif! pleads that the shares pledged by the defendants were held by them

as assets ol the Evian Seutlement.

5. The pleaded particulars are that on or shortly before the 3 October 1998 the delendants

pledged their interest in:

(1) the single share i Blue Tang Limited ¢ Blue Tang ). held by Peter Poole as
nominee:
(1) the 1ssued share capital ol IFfreeman Properties Limited (" Freeman

Properties™). held by Turks & Caicos Provident Lonted (" T&CPL) as nomne:

(i) the single issued share in Coconut Grove Limited (- Coconut Grove ™), held

by Apollo Nominees Limited ("Apollo™) as nomince:

(v) e twossued shares of Cockburn Internatonal Consultants Limited

{"Cockburn [CT) held by Apollo as nominee:

() the tssued share capital of Landiall Deyvelopment Corporation Limied

(Landiall DO held by Apollo as nominee:

vty the single ssued share of Columbus Enterprises Limited (*Columbus™). held

by Apollo as nominee:

(vity  the single issued share of Grand Turk Hatels Limited (" Grand Turk

Hotels™). held by Apolto as nominee; and
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(vin)  the 382,500 shares of Turks & Caicos First Insurance Company Limited
CT&CET) held by Arkwright Financial Limited (" Arkwright') as nominee for
Apollo. which itself held as nominee for the defendants. T&CF1 s the only one of

these companies not in liquidation.

0. The statement of clainy atso pleads that in cach of these cases the defendants advised the
fact of the pledge 1o the nominee holding their shares by letter of 3 October 1998.
instructing hiim to hold the shares to the plamtiff™s order until the plaintiff informed it that

its debt had been sausiied.

7. The plamuft pleads that. despite these pledges. the defendants have repeatediy failed to
acknowledge the plaintft™s claims. 1t claims that it is the owner in equity. subject only o
an cquity ol redemption, of the said shares. and it claims a declaration 1o that effeet. and u
further declarauon that the cquities of redemption are exunguished and the defendants
foreclosed. Morcover. it claims. and it is not disputed. that the defendants gave
mstructions 1o their nominees 1o put the companies (with the exception of 1T&CHI) into »
voluntary liquidation. and that that was done as to most ol them on 23" Februarny 2000. I
1s said that this was done without the plaintif™s consent. and amounted (o a conversion of
s property. The hguidation has caused tees and costs 0of $69.210 for the Liquidator. and
$26.260 attorney s fees and other expenses. and the plaintift therefore claims $93.470 as

damages tor comversion, or alternatively equitable compensation.

S. By their Defence the defendants admit thenr status as trustees of the Evian settlement.
and that Bodhanya was the settlor. but deny that he was a beneficiary. They do notadmit
the background as 1o Bodhanya's atleged defalcations. nor do they admit allegations
concerning a direct pledge of some shares that he is said to have made. More importantly .
they deny the aliegations concerning therr own pledge of the shares. and do not admit that
in consideration thercof the plainuif forbore from pursuing Bodhanya or the Evian
Scudement. They also specifically deny the letters ol 3" October 1998 1o their nominees.
Uhey say that those letters have been brought to their attenuon. but they do not admit their

authenucity . Alternatively, they plead that if any of the Tetters is authente. then “the
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accuracy of its contents is denied in its entirety.” They also deny the legal effect attributed
by the plaintifT 1w the leters. At this point the cross-referencing in the Delence to the
Statement of Claim seems 10 go out by one paragraph. As | read it, the defendants admit
that they gave instructions to place the companies into voluntary liquidaton under the
supervision of the court, which then occurred. They deny that they had no title o do so.
but admit that the plamiiff was not consulted. They admit the fees and expenses without

conceding thenr reasonableness. They deny the plamnff’s entitlement to the reliel claimed.

9. In support of its application the plaintiff has filed an affidavit. which complics with the
tformal requirements tor summary judgment under Ord. 14, According to the statement of
claim and the affidavit. the mechanism by which the pledges are said 1o have been made is
that Bodhanya caused the defendants to pledge their shares. In cach case the actual pledge
15 undocumented. and is said (in paragraph 12 of the statement of clanm) to have been
made ~on or shortly prior 1o 3" October 19987 Following that the defendants are said 1o
have advised the nominces who held their shares of the said pledge by letter, inowhich they
mstructed the respective nominees 1 hold the shares 1o the plaintit?™s order. Bodhanya
then sent copies of those fetters w the plamii? under cover ol a letter of 6™ October 1998.
The letter of 6™ October 1998, attaching copics ol the leuers of notification 1o the

noatinees. is exhibited Lo the altfidavit m support.

10, The letters ol notification are in a standard form. varving only shghtly according to the
circumstances of cach shareholding. Tach is addressed o the relevant nominee. and
purports o be signed by both the defendants. By way ol example. that in respect tor Blue

Tang reads:

“We write with reference to the shareholding in the above company. which you are

holding an our behalt as Trustees of the Evian Settlement,

The purpose ol this letter is to advise vou that we have pledged our interest in the
sharcholding referred to. as sccurity in respect of an obligation in favour of’

Standard Star Insurance Co. Lid. You are therefore instructed o hold the said
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share(s) 1o the order of Standard Star Insurance Co. Lid. until the said obligation is
satisfied. whereupon Standard Swar Insurance Co. Lid. will provide you with
contirmation that the obligation has been satisficd. and that the share(s) shall

heneetorth be once again held on our behalf.”

H. The defendants have liled no affidavit in response. | necd w consider the effect of
that, While the court is not bound 1o accept even an uncontroverted altidas it as true. there
is nothing about the plaintfTs affidavit in this case to cause to me 1o doubt is contents. |
therelore accept it und will address this application on the basis that it is true. [t does not
necessarily follow from that that the notification letters are genuine. [ what is said about
hum were wrue. Bodhanya may have been capable of forgery. However. it was, open o the
detendants to go on oath and verify the demal of the letters contained in the defence. but
they have not done so. Ord. 14 1. 4(1) provides for a defendant 1o show cause against an
application ~by affidavit or otherwise 1o the satisfaction of the court,” ln some cases a
mere statement in a Delence may suitice (see The Supramie Court Pracucee. Note 14idi4).
but nr practice such cases will be rare mndeed. In this case. [ constder that the failure wo go
ol oalh means that the detendants cannot satisiy the court that there 15 an issue or guestion
i dispute about the letters which ought wo be tried. as required by Ovd. v S Forthe
purpose ol these Ord. 14 praceedings. therefore. [ will proceed upon the basis that the

. . catd .
notfication letters of 3" October 1998 are genuine and are what they purport o be.

120 The plamuli pleads that the defendants are trustees of the Evian Seulement. which the
statement of claim deseribes as “a setdlement or purporied setlement entitled the Evian
Settlement”™ (my emphasis).  do not think that that is enough on its own 1o put the
genuineness of the Settlement iy issue. nor is any relief sought in respect of uny allegauon
that the settfement is a sham. For the purposes of this apphication. therefore. Tregard itas a

vahd trust.

3. The defendants have not yet produced the Evian Sewlement. There is an issue on the
pleadings as to whether Bodhanya was a beneficiary of that settlement. Until the

defendants produce the settdement | cannot determine that issue. and there is no sufficient
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factual foundation in the plaintift™s atfidavit to enable me to decide 1tin their favour at this
stage. Indecd. the plainift’s affidavit merely seems 0 acknowledges the issue: see

paragraph 6.

14, In summary. therefore. | consider thal | have to decide this application against the
factual background that the defendants signed the letters ol notification relied upon by the
plaintiffs. and that they did so in their capacity as trustees ol a valid trust i favour of

unknown third party beneficiaries, and in respect of property held on the terms of that trust,

15, The defendants ke their stand upon the law, They point out that. for the purposes of
the application for summary judgment. the plainu(i has relied upon the pledges. rather than
upon an argument that the Evian Sewlement was a sham. devised o shelter assets that were

reatly Bodhanya's. They argue that

() inthe absence of physical delivery of the refevant share certificates. there can
be no pledge:

(i) 1 there was an agreement 10 pledge. itis potin evidence and in any event it
would have been between Bodhanya and the plaintll. and these defendants would
not have been party o it

(i o the extent the fetters form part ol the consideration for an agreement Lo
[orebear agaimst Bodhanya, that must now be at an end. as the plamt{i has taken
defaull judgment against him in another action: and

(iv) the defendants could only pledge what they had. and as they held as trustees
either they had nothing to pledge or the plaintitf must take subject (o the trusts upon
which the defendants held the shares, (1 note. 1n passing, that it was on this ground

s .

that the learned Registrar decided the mauer i the defendants” lavour.)

16, The plaintift™s response 1s that the use of the word “pledge” is not determinative of the
real nature of the ransaction. and thal the letters ook etfect as assignments of interest
subject o an equity of redemption. The plaintifl™s counsel argues that trustees can dispose

of property which they hold in the same way as any other person, relying on section 23(1)



of the Trusts Ordinance. He says that the claim s an equitable one. and should prevail

over the strict common law rules relating to pledges. As to forbearance. he argues that the
plaintiff was not required to forebear forever. and that with the disappearance of

Bodhanya. any requirement 1o do so came to an end.

CONCLUSIONS

17. [ do not think that the expression “pledge” as used by the first and second detendant’s
in the letters should necessarily be construed as a term of art. To the extent that at a pledge
at common law was a species of bailment, by which moveable property could be lodged as
secunty for a debt.itis plainly inapphceable o the transaction which ok place here.
Indeed. it is plain on the face of the transaction that the defendants were not purporting o
pawn the shares. but rather intended 1o ofter their beneficial imterest in them as securiy lor
payvment of a debt by a third party. | think that “pledge’ should. therefore, be mterpreted in

that lalter sense.

I8, Given that. itis notnecessary. for the plaintift 1o succeed against these defendants. for
there 1o be @ contract or agreement as between them. The plaintif¥ does not sue the Tirst
and second detendants in debt or on a contract. lastead it sues to realise the equitable
interest it savs was conferred upon it by the letters. 1 is necessary. therefore. 1o look at the
effect of the leuers themselves. rather than at the underlying wansaction which gave rise o

them.

N

19, As | understand the plaintifl™s case. it argues that the letters constituted some torm of
equitable assignment or transfer of the defendants™ benclicial interest in the shares  In that
respect. a nominee shareholder holds as bare wustee for the real owner: that is the eftect of

s. 3 of the Trust's Ordinance. The real owner may himsell ransfer his interest to. or settle

it on. another. No formality is requured for this. A trust may come into being by means of
an oral declaration or a writlen instrument: see 1bid. s. 7. Whether this s o be treated as a
declaration of trust vr a transler by assignment is a nice point. which can have signiticance

in jurisdictions where certain types of assignment have o be in writing. but the principle 1s



bevond doubts see cop. Grey v LR Commissioners [1958] 2 Al ER A28 at 434 CAL per

Lord Tovershed MR and [1959] 3 AllLER 603 ac GOS8, HILL, per Lord Radcelifte.

200 In this case T think that the letter of notihcation (o the nominee 1 cach case was
capable of creating a trust of the beneficial interest of the respective shares on the terms set
aut therein, I other words. cach letter wis capable of creating an equitable morgage of
the defendants” benelicial interest in the shares in favour of the plaintiT, which was
perfected when cach letter was detivered to the plaintft. 1 do not think that any further

documientation was needed.

21 The argument that the delendants, as vustees, coulid themselves anly cive awhat they
held. is misconceived. Trustees can give good e tree of the cquities on which they hold
the property. The plamtiiT s nght that that s the purpose and effect ol's. 23¢1 1 ol the
Trusts Ordinance. Were it otherwise, trastees could never dispose of trust property without
the consent of all the beneficiaries, or a court order. and no-one couid safeh deal with
trustees. Whether or not iy so acting. the trustees are i breach of trust, and so themselves
hable to those for whom they hold. is not a matter tor a wansteree. unless perhaps he has
actual notice ol the breach. There is nothing here o suggest that thes disposition svas cithe

in fact i breach of trusCoor that, 11710 was, the plamtd 1 ke,

220 The agreement to pledge. whoever it was between. is no Jonger executory . [t has been
performed: forbearance on the one side. has been met with the giving of security by the
other. Noris there any reason to unply. into the erms ol that sceuriny L a condition that the
plaintif s forbear forever. Indeed. the only possible commercial purpose ol giving
seeurity i such circwmstances would be o secure the plamtilT in the event that Bodhanya
tatled to make good their joss. The security wouid be worthless if Bodhanva having faled

o make good. the plamuf! could not then seek to realise it

23 There is. of course, an express term of the sccurity that it only last until the obiigation
is satisticd. The evidence is that the obligation has not been sutistied. and 1s not fikely o

be. In such circumstances there plainhy comes a time when the plaint T should be entitled



to realise ity security. | am quite satisfied. on the evidence. that that time has now come.
and that defendant’s equity of redemption should be foreclosed o enable the plainuff to

become indefeasibly entitled to the beneficial ownership of the shares.

24, [ therefore find that the letters themselfves created a beneficial interest in the plaintiti,
in the nature of an equitable mortgage nl"lhc defendants™ own beneficial interest in the
shares held for them by nominces. The mortgage was given as sceurity for the obligations
of a third party. Bodhanya. who has now defaulted. and i the circumstances the plaimil.'l~ is
entitled o enforee that security. Given the nature of the property concerned., foreclosure is

the appropriate mechanism to enforce the security.,

25, Nonecessarily follows from the above that the plainuff should also be entitled 1o an
account of profits, if any. which the defendants have received from these shares i the

imterim sice the pledge.

26. However, T am notat all persuaded at this stage that putting the companies inte
liquidation was a conversion ol the plaintiff™s property in the sharcs, or that doing so has
impaired their security, Whether or not the value of the security was impaired would
depend upon. inter alia, the solvency ol the companies. and the marketabiliny o1 their
shares. The plainuft neither pleads nor gives evidence about either. Morcover. if the
shares were not publicly raded. then it seems to me o be likely that the only way that their
value could ever be realised was through Hquidation or some similar process. which swould
have incurred costs inany event. [ that were the case. then the admiued action of the
defendants in causing the companies to 8o into voluntary liquidation would not have
caused any loss 10 the plainfls. That is a causation question, and not merely one w do
with quantification alone, and so is an issue for trial. | therefore reluse an inquiry as to
damages jor conversion. or some analogous equitable remedy, and give the defendants

unconditional leave to defend on that point.
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27, In respect of the application 1o strike out the delence. the plaintif1 argues that the bare
denials are an abuse, and that the pleading amounts to a general traverse. which is

prohibited. | can deal with that quite shortly. The requirement in the rules is that

~Every allegation of fact made in a statement of clainmy . .. which the party on whom
it is served does not intend o admit must be specifically traversed by him in his
delence . . . and a gencral denial of such aliegations. or a general statement of non-

-
D

admission of them. ts not a sulTicient traverse of them.” (see Ord. 18. 1. 13(3))
28  As o whal amounts 1o a traverse:

“A traverse may be made either by a denial or by a statement ol non-admission and

cither expressly or by necessary implication.” (See Ord 18,1, 13(2))

20 On s face. the Defence meets those requirements. as it goes through the statement ol
claim paragraph by paragraph admitting. denying or not admitting as the case may be. In
particular the practice of not admitung an allegation 1s expressly sanctroned by the rules,
The plaintift had questioned it but 1 is & lamiliar method of pleading. Tt carries a
difference nuance Irom a denial. being a way ol putting the plamtitto prooi without
asserting a positive case o the contrary. but is not objectionable because ol that. [t may be
that in the case of some paragraphs in the defence. where a complex allegation s denied. it
may not be clear w what the denial goes. but that was not the case argued belore me. and
hesides 1 there is a veal difticulty 1t can be dealt sath by a request for particulars. A
defence is not trivolous or vexatious merely because it puts the plaintft 1o proof of matters
which the plamntff considers are beyond dental or which it can casily prave  the remedv in

such a case is an application lor summary judgment. not one o strike out the defence.
SUMMARY

30. In summary. and tor the reasons given above. I give linal judgment for the plaintitt

against the fiest and second defendants as follows:
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(2) In respect of paragraph (1) of the prayer 1o the Statement of Claim, a

declaration in the terms sought in paragraph (b) of the Summons;

{b) In respect of paragraph (2) of the prayer to the Statement of Claim, a declaration
in the terms sought in paragraph (¢) of the Summons:

(c) In respect of paragraph (4) of the prayer te the Statement of Claim, and
paragraph (1) of the Summons, that there be an account of what profits the first and

second defendants may have mads on the relevant shares since Yhe dates of their

pledge to the plaintiff;

31. Inrespect of paragraph (3) of the prayer 1o the Statement of Claim, and the relief
sought in paragraph (e) of the Summons, | give the first and sccond defendants

unconditional leave to defend.

o
(8]

. 1 dismiss paragraph (g) of the Summons.

s

3. Twill hear the parties on costs. and any consequential matiers which may arise.

Dated this 22" day of January 2003.

—

- .
<
Richard Ground
Chief Justice



